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1. The Scope and Limits of State Responsibility 

Whose Responsibility? 
 
• States  
• Non-State actors…?  
• Individuals??? 
 
State Responsibility is classically concerned with States as the 
only actors (States as primary subjects of international law) 
 
 State Responsibility represents the set of rules governing 
the international legal consequences of violations, by States, of 
their international legal obligations (wrongful acts). 
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1. The Scope and Limits of State Responsibility 

‘[State] Responsibility is concerned with the 
incidence and consequences of illegal acts and 
..the payment of compensation for loss caused.’  
 
 Brownlie, Principles of International Law.  
 
 
 State Responsibility covers the rules determining 
the situation once States have been deemed liable 
for breaching the international legal obligations they 
owe. 
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1. The Scope and Limits of State Responsibility 

Sources for the Rules on State Responsibility? 
 
• NO comprehensive treaty…  

• General rules to be found in custom and 
through decisions of Courts and Tribunals… 

• ILC Articles on State Responsibility of 2001 
(largely reflecting custom… codification between 
1956-2001) 
 

• International Treaties addressing the matter, 
see for example, Art. 235 UNCLOS 
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1. The Scope and Limits of State Responsibility 

 
Article 235 UNCLOS - Responsibility and Liability 

 
1. States are responsible for the fulfilment of their 
international obligations concerning the protection and 
preservation of the marine environment. They shall be 
liable in accordance with international law. 
 
2. States shall ensure that recourse is available in 
accordance with their legal systems for prompt and adequate 
compensation or other relief in respect of damage caused by 
pollution of the marine environment by natural or juridical 
persons under their jurisdiction. 
 
3. […] 
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1. The Scope and Limits of State Responsibility 

 
Article 235 UNCLOS - Responsibility and Liability 

 
•  State Responsibility generally exists under the Law of 

the Sea (and in Int’l Environmental Law) 
 

• No specific UNCLOS case law under Art. 235, for example 
as a result of transboundary marine pollution 
 

• States are generally reluctant to sue each other in an 
international forum for financial compensation (diplomatic 
reasons) – local remedies preferred… 
 

• “Par in parem non habet imperium” has some limiting 
effect… 
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1. The Scope and Limits of State Responsibility 

 
Article 235 UNCLOS - Responsibility and Liability 

 
 

• A further limiting effect is generated by attribution – 
see Chapter II of the ILC ASR 2001 (Articles 4-11): 
What is an “act of State” under international law? 
 
• What are “organs of a State”? 

 
• Persons or entities exercising elements of 

governmental authority? 
 
• Conduct directed or controlled by a State? 
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1. The Scope and Limits of State Responsibility 

 
Article 235 UNCLOS - Responsibility and Liability 

 
• Conduct directed or controlled by a State? 

 
 Is an IRISL ship  

a commercially operated 
vessel under the flag of 
Iran…? 
-------------------------------- 
Or is an IRISL vessel an 
Iranian State ship…?  
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1. The Scope and Limits of State Responsibility 

 
Article 235 UNCLOS - Responsibility and Liability 

 
 
•  “Par in parem non habet imperium” has limiting effects… 

 
•  Sovereign State immunity has limiting effects 

 
•  The problem of attribution (and causality) has limiting 

effects… 
 

Some EXAMPLES: 
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The Prestige Example – Spain Did Not Sue the Flag 
State (Bahamas) but other non-State Parties 

 

??? 
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18.04.
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The Erika Example – France Did Not Sue the Flag 
State (Malta) but other non-State Parties 

Note:  
 

Italian class 
„RINA“ 

protected by 
sovereign flag 
State immunity 
but held to have 

implicitly 
waived any 

immunity 
rights… 
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Montara Spill (2009) – Transboundary Pollution, 
nevertheless, cautious aproach by Indonesia… 
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1. The Scope and Limits of State Responsibility 

 
Article 236 – Sovereign Immunity 

 
The provisions of this Convention regarding the protection 
and preservation of the marine environment do not apply to 
any warship, naval auxiliary, other vessels or aircraft 
owned or operated by a State and used, for the time 
being, only on government non-commercial service.  
 
However, each State shall ensure, by the adoption of 
appropriate measures not impairing operations or operational 
capabilities of such vessels or aircraft owned or operated by 
it, that such vessels or aircraft act in a manner consistent, so 
far as is reasonable and practicable, with this Convention.  
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State Responsibility and Sunken Ships 
 

Structure 
 
1.  The Scope and Limits of State 
 Responsibility (very brief) 
2.  Recent Developments under UNCLOS 

 Modern Case Law of ITLOS and of the ICJ 
establishing potential State responsibility 
and, thus, liability of (flag) States…  
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State Responsibility and Sunken Ships 
 

 
Structure 

 
3.    Application to Sunken Ships/Wrecks? 

 Possible at all? Case Studies… 
 

 
 

 



v 

State Responsibility and Sunken Ships –  
Applicable at All? Case Studies 

Public Ships, in particular navy 
vessels/war ships 

Privately 
operated 
Ships? 
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State Responsibility and Sunken Ships –  
Applicable at All? Case Studies 

  
 
Unfortunately, both the issue of the legal status of shot and 
sunken military aircraft and sunken warships is “subject to 
great uncertainty.“ 
 

Some Problems: 
 
• Who owns a sunken warship?  
 
• Is a sunken warship (still) entitled to State Immunity? 
• (Could a salvage operation be a violation of 

international law…?) 
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State Responsibility and Sunken Ships –  
Applicable at All? Case Studies 

  
 

“Unfortunately, both the issue of the legal status of shot and 
sunken military aircraft and sunken warships is  

“subject to great uncertainty.“ 
 
 

Ownership? 
 

• Implied abandonment? (by passage of time…) 
 

 Strong opposition of some flag States (for example by 
the USA, UK, Japan, Germany) arguing that – if at all – 
abandonment of military craft should be express… 
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Édouard Manet (1864): Battle at Sea between the 
USS Kearsarge and the CSS Alabama 

1864: 
CSS Alabama 
sank before 
Cherbourg, 

France 



v 

State Responsibility and Sunken Ships –  
Applicable at All? Case Studies 

   
Ownership? 

 
USA (1991 on the “CSS Alabama“):  

 
“[...], although the CSS Alabama sank in 1864 on the high 
seas, the final resting place of the vessel is now within the 
territorial see of France. [...] However, this in no way 
extinguishes the ownership rights of the United States.” 
 

Japan (1987 on the “Awamaru”): 
 
“[...] it cannot be concluded that the ship […] becomes the 
property of the coastal State to which the territorial sea 
belongs.” 
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State Responsibility and Sunken Ships –  
Applicable at All? Case Studies 

   
Ownership? 

 
so-called “MMP” (Major Maritime Powers):  

 
“[…] a coastal State does not acquire property to a State 
ship merely by reasons of its being located on or 
embedded in land or the sea-bed over which it exercises 
sovereignty or jurisdiction.” 
 

ILC on Art. 2.1 of the Continental Shelf Convention: 
 

“[…] the rights of the coastal State [on the CS] do not 
cover objects such as wrecked ships and their cargoes 
[…] lying on the seabed or covered by the bed of the 
subsoil.”  
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State Responsibility and Sunken Ships –  
Applicable at All? Case Studies 

  
 

 
• Who owns a sunken warship?  

 
  generally: strong evidence in State Practice that 
 flag States expressly insist on continued ownership 
 
  --------------------------------------------------------------------------------- 
  
  opposite example: Norway seized the wreck of 
 the German warship „Blücher“ in 1948 and sold any 
 rights to the wreck to a private Norwegian shipping 
 company   
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The „Blücher“ sinks in the Oslo fjord 
(1940)  
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The „Blücher“wreck in the Oslo fjord (from 1940)  

• The wreck was constantly leaking oil, monitored by the 
Norwegian authorities 

• In 1991, the leakage rate increased to 50 liters per day…  
 
 

In 1991, the 
German Green 
Party officially 

asked the 
German 

government 
whether 

Germany would 
take any steps to 

mitigate the 
leakage… 

 
 Negative reply 
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The „Blücher“wreck in the Oslo fjord (from 1940)  

 
• The Norwegian government decided to remove 

as much oil as possible from the wreck (at its 
own costs) 
 

• In 1994 holes were drilled in 133 fuel tanks, 1.000 
tons of oil could be removed oil but 47 fuel 
bunkers were unreachable and still contained 
oil.  
 

• The wreck is now protected as a war memorial 
since 2016. 
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State Responsibility and Sunken Ships –  
Applicable at All? Case Studies 

   
• Who owns a sunken warship?  
 
  strong evidence in State Practice that flag States 
 expressly insist on continued ownership 
   

Further Problems: 
 
• Is a sunken warship (still) entitled to sovereign State 

Immunity? 
 

• Could a salvage operation – by a coastal State and/or 
by a private company, aiming to remove leaking oil – be 
a violation of international law? 
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State Responsibility and Sunken Ships –  
Applicable at All? Case Studies 

   
Further Problems: 

   
• Is a sunken warship (still) entitled to sovereign State 

Immunity? What about salvage operations? 
 

      
• High Court of Singapore, Judgment of 24 October 1974 

 
• Dispute in relation to the German submarine „U 859“ 

(torpedoed and sank in the Malakka strait…)  
 

• „U 859“ had loaded a cargo of quicksilver… parts of the 
cargo had already been subject to third-party salvage 
operations… illegal? 
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State Responsibility and Sunken Ships –  
Applicable at All? Case Studies 

  
 

• 1972: Contract between the (West) German government 
and a private salvor in relation “to the lifting and 
appropriation of the wreck and cargo of U 859” 

 
• “[The West German government] will transfer the 

property rights of the wreck and cargo of submarine 
U 859 as well as all rights and obligations […] to the 
salvage operator […].” 
 

•  Singapore High Court held that this contract was 
valid – other salvors had to release parts of the 
cargo and had no rights in relation to the wreck…  
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State Responsibility and Sunken Ships –  
Applicable at All? Case Studies 

   
Further Problems: 

 
• Could a salvage operation – by a coastal State and/or 

by a private company, aiming to remove leaking oil – be 
a violation of international law? 
 

• The flag State has a duty to remove the wreck if the 
wreck causes damage to the environment (Trail 
Smelter Arbitration) 
 

• If the flag State fails to comply with its duties, an 
affected coastal State can remove the wreck as a 
reprisal, despite the immunity of the flag State… 
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State Responsibility and Sunken Ships –  
Applicable at All? Case Studies 

   
 
• If any detriments are caused by the wreck, should the 

harmed coastal State be able to claim damages 
according to the principles of State responsibility?  
 
 
 

• Open question… 
 

INVOICE: 
 

4 Mio. € 
for the removal of 

YOUR wreck  
(state vessel)  

in OUR waters… 
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State Responsibility and Sunken Ships –  
Applicable at All? Case Studies 

   
 
• If any detriments are caused by the wreck, should the 

harmed coastal State be able to claim damages 
according to the principles of State responsibility?  
 

Open question… 
 

• Possible justifications, for example: 
 
• Payment of reparations between 1949 and 1990… 
• material recompensation incurred by Germany has been 

estimated to be more than € 500 billion  
• “Two-Plus-Four Treaty” of 1990 as final settlement… 
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State Responsibility and Sunken Ships –  
Applicable at All? Case Studies 

  
 
 
• If any detriments are caused by the wreck, should the 

harmed coastal State be able to claim damages 
according to the principles of State responsibility?  
 

Open question… 
 

• Possible justifications, for example: 
 
• The status of public international law at 1945, 

particularly, the law of armed conflict at 1945, is not 
comparable to the second half of the 20th century 
and to the 21st century… 
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State Responsibility and Sunken Ships –  
Applicable at All? Case Studies 

  
 
 

Principle 24 of the Rio Declaration (1992)  
 

Warfare is inherently destructive of 
sustainable development.   
 
States shall therefore respect international law 
providing protection for the environment in 
times of armed conflict and cooperate in its 
further development, as necessary. 
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State Responsibility and Sunken Ships –  
Applicable at All? Case Studies 

   
 

 
Finally: 

  
• Harmed individuals – according to the local 

remedies rule – must claim their damages from 
the flag State, which is entitled to immunity. 
 

• The courts of this State will/should apply their 
domestic / public laws to decide this question. 
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Kiitos! 

“Unfortunately, both the issue of the legal status of shot and 
sunken military aircraft and sunken warships is  

“subject to great uncertainty.“ 
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